Global industrial production depends on stable access to raw inputs. Food price volatility has emerged as a major concern for Group of Twenty Finance Ministers and Central Bank Governors (G20), while we are hearing new calls for bringing global disciplines to resource cartels like the Organization of the Petroleum Exporting Countries (OPEC).
We argue in this Article that, aside from clear disciplines and a fairly developed body of jurisprudence on export quotas, trade lawyers would be hard pressed to show any "real" form of global regulation. At the same time, a new global regulatory pattern is emerging in place of the old. This regulatory pattern is being driven by global events, WTO litigation behavior, as well as new diplomatic and treaty initiatives. One of the more important shifts, as the recent "China Raw Materials" litigation referred to earlier shows, is the shift away from framing export restrictions as a national security issue, a characterization which had ensured that disciplines remained relatively underdeveloped during the Cold War era. During the litigation, China refrained from invoking the national security card, so familiar to trade lawyers in the field. The case also gives us a glimpse of the shape of future global regulation, as China undertook (as part of its accession obligations) additional requirements beyond the usual GATT-WTO rules. The ruling has also clarified the sheltering scope of the conservation clause under GATT Article XX, which sovereigns are increasingly likely to invoke in their interventions in export supplies. China's and Asia's rising demand for energy and raw materials, industrial rivalry, and growing demand for adequate food supplies means that the WTO is heading into uncharted waters. As free trade has become more widely accepted, the problem has become less about how even more free trade can be achieved, and more about how the demand for commodities which free trade has helped to facilitate can actually be met. The old national security-based understanding, which we had applied to export controls and restrictions, and its accompanying discourse, must now cede to the present-day realities of an unprecedented process of economic globalization. This article takes stock of existing GATT-WTO regulation, a comprehensive review of relevant GATT-WTO jurisprudence, a comparative survey of alternative regional solutions in North America and Europe, and a first look at newly emerging global regulatory approaches.

Introduction
In 2009, the Obama Administration filed its first WTO suit against Chinese export restrictions on nine commodities, including magnesium, coke, yellow phosphorus, and zinc. Trade fairness is back on the agenda. US Trade Representative Ron Kirk said, "We are deeply troubled at what appears to be a conscious policy to create unfair advantages for Chinese industries that use these raw materials." 1 Industrial production is dependent on stable access to raw inputs. Raw materials prices are governed by the market, but national policies also matter.
2 Chinese retaliation against Japan-following a recent diplomatic rupture-in the form of cutting off supplies of rare earths illustrated this by threatening to bring Japanese hightechnology production to its knees. 3 Sovereign intervention in export supplies, such
as Chinese rare earths restrictions on United States (US) manufacturing, already dominates news reports and more WTO litigation is expected in the future.
4
China's export restriction regime of quotas, export duties and licensing requirements on copper, tungsten, and bauxite has previously threatened to adversely affect US manufacturing in the aircraft, semiconductor, detergent and steel industries. The Obama Administration focused on the aftershocks of a shortage of steel production inputs: namely, coke, silicon, and tungsten.
5 One articulated fear was that China's current restrictions would result in US manufacturers paying 70% more than Chinese producers for raw materials. Out of a total 336 million metric tons of coke that it produces annually, China currently only allows 12 million metric tons to be exported. 6 The European Union (EU) filed a similar WTO complaint where it claimed that potentially 500,000 EU jobs could be affected by China's restrictions. Materials is generally considered to be a mere prelude to potential litigation on rare earths. The issue is not simply one concerning China. There are other potential areas of litigation although it may be too early to tell. The Indian Government has proposed a ban on iron ore exports to conserve ore for India's own industrial needs.
9
Russian timber and Indian chromite tell a similar story.
10
Each of these events should concern manufacturing and business for they go to the heart of industrial production capability and its financing, although similar questions may also be raised about the role that futures trading and speculation plays in inflating industrial input prices. More light will need to be shed on the interplay between futures activity and sovereign intervention in input markets. What is clear at present is that sovereign restrictions constitute an area of concern in their own right regardless of that interplay, although it cannot be assumed that market and other factors are not also a part of the larger problem-for example, in the area of food price volatility.
The concerns of policy-makers over international access to stable supplies extend beyond industrial production chains and include concerns over the socially destabilizing effects of high food prices. The stability and even the existence of governments can be affected by changes in food prices that produce a fear of widespread hunger. The 2008 food price crisis raised early concerns about ensuring stable food prices.
11 By 2011, food price volatility had returned with a vengeance, swiftly following a ban on grain exports by Russia. Amidst expectations of a price rise in staple foods, wheat prices were already higher in 2011 than they were in 2008. 12 In 2008, representatives of the banking industry went to Washington to persuade Congress and the Bush Administration to address the 40% price increase in wheat. As part of a pattern of global sovereign policy interventions, Ukraine, Russia, and Argentina imposed moratoriums on wheat exports. 
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You Don't Miss Your Water 77 the G20's agenda and the call for disciplining food export restrictions went unchallenged even by key food exporters. This was noteworthy because countries like Russia and Argentina, which were expected to reject calls to discipline restrictions as they have done elsewhere, did not object. Food prices have become an issue that now confronts developed and developing countries alike.
14 By November 2011, the matter had made its way to the WTO's Committee on Agriculture as food import bills world-wide reached a record high USD 1.29 trillion, due not to increased import volume but to skyrocketing prices, notwithstanding lower freight costs. 15 Earlier in January 2011, riots broke out in India and Algeria due to high food prices. 16 By February 2011, China was so alarmed by what it saw as a clear connection between food price volatility and the Jasmine Revolution that it vowed to contain prices at home.
17
Elsewhere, the long-standing debate on disciplining oil export restrictions is an entire subject in itself. This is partly due to the historically complex interactions between OPEC and the GATT/WTO, with major OPEC members like Saudi Arabia only recently joining the WTO.
18
In addition, there are deeper structural factors at work. The GATT, traditionally, had focused on industrial market access, and was more concerned with disciplining barriers and restrictions on imports rather than those imposed on exports. Furthermore, because developing nations generally do not face high tariffs or tariff escalation for their natural resource exports, particularly in mining and fuels, the focus of developing country sovereign activity has been on the reverse export side. Developing nations imposed export taxes and captured monopoly rents in relation to their mineral and fuel exports. The aim was to offset high tariffs imposed by developed nations on developing country exports of other products.
19 But even here, US 
20
These wide-ranging issues are now being addressed under trade regulation. As a result, we are witnessing a major shift in the near-exclusive, central concern of global trade policy from the old "mercantilist" model of the past six decades-where trade negotiators focused on import barriers and reciprocal concessions while export restrictions were justified typically on grounds of national security and foreign policy-towards the increasing need to better regulate export restrictions.
The problem has a 21 st -century dimension; it is exacerbated by continued and intensifying global production fragmentation and the fragility of supply chains but, as the food crisis shows, is not limited to the industrial production, manufacturing, trading, and related financing sectors.
In Geneva, market access concerns continue to dominate the current Doha Round talks with very little to show after a decade of talks. Hard questions need now be asked about whether global trade regulation has kept up with global events. The disappointing Doha talks continue to operate within a 20 th -century framework while sovereign intervention causing industrial disruption through supply shortages and food supply concerns call for ever more urgent attention elsewhere.
On the regulatory side, GATT-WTO lawyers can count on one hand the number of real GATT disciplines on export price measures, quantitative barriers, and other conditions. We argue that, aside from disciplines on export quotas, trade lawyers would be hard pressed to show any other "real" global regulation. The rules are simply not up to the task but are evolving. A new global regulatory framework may yet arise in place of the old amidst an uncertain combination of global pressures, litigation behavior, and diplomatic and treaty initiatives.
I. Doctrinal Maneuvers in the Dark: The GATT Provisions on Export Restrictions
A threshold difficulty with the GATT-WTO regime on exports controls has been doctrinal uncertainty about whether various well-known GATT provisions apply equally to import and export barriers-i.e. whether these provisions apply to both import and export restrictions in a "symmetrical" manner. In contrast, EC Treaty Articles 28 and 29 are symmetrical in their treatment of import and export quantitative restrictions. 21 In the past, GATT-ologists searched for symmetry, but as we will try to show, new rules need to be made. In the meantime, the regime is being shaped by litigation instead. This is not to say that how we frame our disputes about export restrictions in the context of trade litigation is less important in comparison with deliberate policy intervention and the design of new global rules. One of the primary features of recent litigation has been the absence of the "old" national security argument which used to be employed. Without its absence no progress can be made at the level of fresh global rules; otherwise, rational debate would be replaced by the sentiment, "My country, right or wrong."
A. The MFN Obligation Applies to Import and Export Barriers and Other Restrictions
By and large the Most Favored Nation (MFN) obligation in GATT Article I applies to both imports and exports.
22 Likewise, under Article XI, the GATT's general prohibition of quantitative trade restrictions also applies equally to both import and export restrictions. 23 There, any semblance of an elegant symmetry between GATT rules on the import and export sides ends.
B. The GATT Bans Export Quotas, Not Export Taxes
(i) GATT Regulation of Export Quotas
The most important provision is GATT Article XI-the GATT's general prohibition of quantitative restrictions (i.e. quotas).
24 That prohibition applies to both import and export barriers, which makes sense, as both are equally distortive of trade.
Here, the GATT-era jurisprudence is fairly well-developed body. The most famous case was the GATT-era dispute in Japan-Semi-conductors.
25
Following the US-Japan 1986 Semiconductor Pact, the Japanese Government had in-22 While the obligation contained in GATT Article I (MFN) refers also to exports, and is generally taken to apply to exports inasmuch as it applies to imports, Article I:2, which deals with grandfathered preferences (e.g. the British Imperial and French colonial preferences which were in place in 1947), omits any explicit reference to export restrictions. The panel held that the standard that was applicable to import licenses should, by analogy, be equally applicable to export licenses.
28 This led the panel to conclude that Japan's export licensing practices, which had led to delays of up to three months, were non-automatic (i.e. discretionary) and thus violated Article XI:1.
29
Therefore, not only do the principles of Article XI:1 apply equally to restrictions on exports, but the panel regarded import and export restrictions to be the same (i.e. trade restrictions), albeit on differing sides of the equation.
This approach was confirmed in another panel ruling, the subsequent IndiaQuantitative Restrictions case, 30 which concerned quantitative restrictions that had been implemented by India for a wide range of tariff lines. According to the U.S., these restrictions were a direct violation of Article XI:1. However, one of the disputed measures concerned a "Negative List," which was used by India to determine products for which import licenses were required. 31 When assessing this measure, the panel cited the very broad scope of Article XI:1, which provided a general ban on both import and export quotas and then referred to its conclusions in the JapanSemi-Conductor case. It also used the findings from that case, and the EEC- The panel, prior to evaluating the substantive issues, made two observations concerning the application of Article XI:1. First, it noted that there was no doubt that the prohibition of Article XI:1 extended to both de jure and de facto restrictions.
38 Secondly, it stated that the purpose of Article XI:1, like Articles I, II, and III of the GATT, was to protect competitive opportunities for imports as opposed to the protection of actual trade flows. In this case however, due to the de facto nature of the claim, the actual trade impact of the measure would also have to be taken into consideration.
39
The panel proceeded to analyze the claims. Firstly, the EC argued that the measure allowed the tanning industry representatives to manipulate the export procedure either by applying pressure on customs officials in order to prevent the export of shipments, or simply by operating to delay the shipments. 40 The panel rejected this notion and stated that the EC had failed to present sufficient evidence as to how representatives could operate to delay shipments, or why the presence of the representatives would put pressure on customs officials. 41 Such pressure could also easily have been applied outside of the export procedure. Aside from this, and more importantly, acting on such pressure by customs officials would be illegal under Argentinean law. As such, the panel noted In its second claim, the EC argued that the access to confidential information that the domestic tanning industry would gain through its representatives could inhibit the willingness of producers to export. 43 Again the panel rejected the claim on the basis of insufficient evidence and concluded that mere access to confidential information was not proof of an export restriction, particularly as some of the information was also available through other sources. 44 Finally, the EC claimed that the measure was a tool for a domestic cartel of tanneries to enforce its position against those manufacturers that chose to export their products. 45 The panel acknowledged that there could very well be a domestic cartel, but went on to state that there is no obligation on Member States to investigate and prevent cartels from putting private export restrictions into effect. 46 The panel came to the conclusion that the EC had failed to provide evidence of a connection between a possible cartel and a restriction of exports through the disputed measure.
47
As with the Japan-Semi-Conductor case, the conclusions of the panel would be used in another case concerning import restrictions, namely the India-Auto case.
48
Here the panel was asked to determine the compatibility of a trade balancing requirement, imposed by the Indian Government on the automotive sector, with Article XI:1. The measure in question concerned an indigenization requirement, which consisted of an obligation to source a minimum amount of parts from local industry, and a requirement that companies' exports be equal to their imports over a defined period.
49 Both the EC and the US argued that the trade balancing requirements in this case were inconsistent with Article XI:1 as they restricted imports. 50 As with the earlier India-Quantitative Restrictions case, the panel again reverted to cases concerning export restrictions to determine whether a restriction on imports could be determined. According to the panel, the Japan-Semi-conductor case confirmed its view that the restriction in this case, which limited imports by linking them to export commitments, was within the scope of Article XI:1. This is because a restriction of exports below a certain price is similar to a limitation on imports that is made effective through 
52
What can be observed from these cases is that GATT-WTO jurisprudence is relatively well-developed where there is a specific provision, such as Article XI, which clearly addresses both import and export restrictions in equal measure. The problem is not that panels have not addressed the issue of export restrictions where there exists specific regulation, but that they cannot do so where there is no clear symmetrical treatment of imports and exports in other parts of the GATT. We now turn to a prime example of such asymmetrical regulation under the GATT rules.
(ii) Non-Regulation of Export Duties
In contrast to Article XI's regulation of quantitative restrictions, there is a near total disconnect between the regulation of import and export duties in the GATT's tariff regime. When it came to the regulation of import tariffs, the GATT's framers saw the close linkage between banning quantitative restrictions and coming up with a replacement policy tool-which was to express import barriers in tariff terms (under GATT Article II).
Read together, the effect of GATT Articles II and XI is that import restrictions should generally only take the form of tariffs and duties, import and export quotas should generally be prohibited, and import tariffs should be reduced over time by being subject to several subsequent "Rounds" of global negotiations.
53
The difficulty here is that Article II does not expressly mention export restrictions, and therefore does not provide for negotiations and binding commitments disciplining the supply side of the equation.
54 Here lies a well-known debate be- members are free to restrict exports through the use of exorbitant tariffs. In sum, the dominant view is that GATT does not truly regulate export tariffs, duties and other charges, it only regulates export quotas. That may not be strictly true. Since the MFN rule applies to customs duties on exports, at the very least export duties cannot operate in a discriminatory manner. Thus, an export tariff concession by Member Country A to Member Country B must be extended to all GATT-WTO Members.
59 But it is nonetheless a major loophole that the GATT does not regulate export duties and other taxes beyond that.
C. Exceptions to GATT Article XI's Export Quota Prohibition: Articles XI.2(a) and (b), and Articles XX and XI
Another asymmetry in the GATT-WTO's export controls regime is that while Article XI:1 applies equally to export and import restrictions, special exceptions for export quotas are contained in GATT Article XI.
Under Article XI's special exceptions for export quotas, quantitative restrictions on exports may be permitted if-for example-they are "temporarily applied to prevent or relieve critical shortages of foodstuffs or other products essential to the exporting contracting party,"
60 or if such restrictions are "necessary to the application of standards or regulations for the classification, grading or marketing of commodities in international trade." 61 These only exempt a member from sanctions for imposing export quantitative restrictions, not from the discriminatory application of such quantitative restrictions. The non-discrimination rule will still have to be observed. 62 Where such restrictions are also intended to be applied in a discriminatory way, the other exceptions clauses to Article XX would have to be relied upon. Article XI's critical shortages exception was raised by China in the Raw Materials case, but the panel ruled that China had not proven its case, saying that a "critical shortage" means a situation or event that is grave or likely to provoke a crisis and which can only be relieved or prevented through the application of a temporary measure. China's quota was not "temporary" because the Chinese quota-in this case, for refractory grade bauxite-was already a decade old with no time limit in place for its application.
64 The recent Raw Materials panel ruling has not only asserted that it is for the panel to determine the existence of a critical shortage, but that the panel will interpret the criteria for the application of the exception. Therefore, Article XI(2)(a) operates in a vastly different manner from a security exception (under GATT Article XXI, discussed below). China appealed and as this article went to press, news broke that the Appellate Body has ruled against China.
65 On appeal, China argued that-notwithstanding its older, and therefore seemingly less-than-temporary measures-the exception also applies to future, "long-term," anticipated shortages and not just to situations which are currently so grave as to threaten to provoke a crisis. 66 The Appellate Body disagreed, in a ruling which confirms the panel's earlier ruling. According to the Appellate Body, the "critical shortages" exception operates to allow temporary measures only to "bridge a passing need." The most serious problem with disciplining export restrictions has not been with the design of GATT Article XI. It is that Member Country A may choose to rely upon Article XXI(b) instead, which allows it to take "any action which it considers necessary for the protection of its essential security interests" where that relates to the three heads specified therein, including action "taken in time of war or other emergency in international relations."
The major issue here has to do with whether the phrase "which it considers necessary" is to be subjected to the subjective or self-interpretation of the Member Country itself.
In 1949, US Cold War restrictions on exports to Czechoslovakia were subjected to unsuccessful GATT proceedings. Czechoslovakia failed in its argument that Article XXI could be resorted to only when military goods were at issue.
68 Two years later, another complaint by Czechoslovakia led the US to seek a waiver under GATT Article XXV instead. The waiver was not granted. But the GATT parties declared, according to the pragmatic ethos of that era, that the two parties could go on to suspend the obligations between them.
69
In the first Czechoslovakia case, the UK delegate took the pragmatic view that while each country must be a judge of its own security, contracting parties should not take steps which would undermine the GATT.
70 Nonetheless, the Czechoslovakia case has been cited and relied upon by the US as the basis for broad discretionary power on the part of the WTO member seeking to impose restrictions. For example, former US Assistant Secretary of Commerce, the late William Howard Lash III, wrote regarding the Helms-Burton case that:
Article XXI of the GATT acknowledges each member's right to act as it deems necessary for the protection of its essential security interests in time of war or other international emergency. Helms-Burton is legal and would survive WTO review. Article XXI explicitly recognizes that countries can act unilaterally in the name of essential security. But it declines to define exactly what constitutes essential security. In an earlier dispute involving U.S. export restrictions on Czechoslo- vakia, the GATT determined that each country is the final judge on questions relating to its own security. WTO members have recognized this principle for over 35 years, and that a country's security interest may be threatened by a potential as well as actual danger. Similarly, in 1985, our embargo on Nicaragua relied on the GATT security exception. The trade community accepted this-and so did the International Court of Justice.
71
This remains the US position, but it is also true that the Cold War GATT system was probably too weak to question US policy at the time.
72 Academic commentary has merely countered that the three headings under Article XXI(b) are nonetheless "objectively ascertainable."
73
One argument against taking a subjective reading involves the EC, Canadian, and Australian embargo on Argentina during the Falklands dispute. Professor de Mestral and Mr. Gruchalla-Wesierski have argued that the 1983 GATT Decision Concerning Article XXI of the General Agreement had-following debate on the Argentine complaint-upheld such an "objective" reading of Article XXI.
74 Others, most notably Professor Lowenfeld, have also argued against a "completely subjective" reading of Article XXI. 75 Nonetheless, Lowenfeld accepts that the 1983 Decision only recorded the failure of the parties to agree on that precise issue, was content to lay down procedural guidelines for the notification of the Contracting Parties in such cases, and required that such notification procedures would themselves be subject to Article XXI(a).
76
In the subsequent Nicaraguan complaint against the US 1985 total trade embargo where the US again relied on Article XXI(b)(iii), 77 the GATT panel report was 78 The panel declared that it could not rule either way since the US had only consented to the panel's establishment on the condition that the panel would be precluded from examining the US Article XXI justification. Nicaragua protested against this limited mandate given to the panel by opposing the adoption of the report. The Nicaraguan example is therefore far-reaching in that the issue there was not whether the US could apply its own subjective interpretation to Article XXI, but whether the GATT was incompetent to deal with Article XXI cases in the first place. The EC representative in fact supported the limited mandate of the panel by stating that it is not for the GATT to resolve disputes involving national security.
79
This would have made Article XXI not only a subjective provision, but also a legal black hole. US policy has subsequently been to preclude any risk whatsoever of an authoritative determination on the meaning of Article XXI. Thus, in the complaint brought by the EU against the US Helms-Burton Act, the US and EU again reached a compromise solution. The Clinton Administration would continue to waive the secondary boycott under the Helms-Burton Act and, in return, the EU (with Britain as Council President) would discontinue the case, thereby precluding any authoritative determination on the issue. Professor Lowenfeld has observed that "Neither the United States nor the EU, however, had an incentive to test the reach of Article XX[I] of the GATT, and both had reason to settle out of court . . . . The United States neither prevailed on nor surrendered its interpretation of Article XXI."
80
The history of Article XXI raises a host of interesting questions in today's circumstances, particularly in light of the recent litigation against China over raw materials export restrictions. Would the US have brought the latest suit against China had China imposed its export restrictions on national security grounds? Why did China not raise the national security argument? What would newspaper headlines have said had it done so? On the part of the US, did it truly consider this case to be different from previous cases where a national security argument could, in its view, have applied instead? If GATT-WTO disciplines are eviscerated by Article XXI (a proposition we argue against in this article), this would leave only the ban on export quotas as the primary multilateral restraint on export controls. Aside from this restraint, there are only a number of other "softer" restraints on export restrictive measures.
E. Other GATT Disciplines: GATT Article X's Transparency Requirement
Chief among these is the "transparency" or notification requirement under GATT Article X. Export restrictions should therefore be published prior to their implementation.
81 But even here, Article XXI would continue to operate, even to the point of hollowing out that requirement entirely. This is because provisions like GATT Articles XX and XXI provide for general exceptions to the disciplines of the GATT-WTO. Under this interpretation, Article X's transparency requirement does not apply if export restrictions are justified under Articles XX and XI because of the general scope of those exceptions.
82
While de Mestral and Gruchalla-Wesierski appear to disagree with this view in principle, they nonetheless admit Article XXI(a)'s express stipulation that "Nothing in this agreement shall be construed … to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential security interests." The Contracting Parties' 1983 Decision also accepted that Article XXI(a) ultimately trumps any notification requirement.
Similarly, Professor Jackson's recommendation that Article XX should be amended to provide for the notification of export restrictions already suggests (correctly) that the transparency obligation, likewise, does not apply to restrictions justified under Article XX. Another commentator has also recommended amending Article XX and XXI altogether so as to accommodate compulsory notification.
83
In short, any successful defense under Articles XX and XXI operates to preclude Article X's transparency requirements as well.
84
Thus, despite 60 years of GATT-WTO practice, faint light has been cast on the GATT's export provisions due to the sorts of Cold War imperatives that made the invocation of a national security argument plausible. Another factor is that international trade policy and negotiations are primarily conceived in a mercantile manner. The focus of the GATT Contracting Parties, and subsequently, the WTO Members has primarily, if not near-exclusively, been on import as opposed to export restrictions. 85 Historically, "the trading system came into being with market access as its primary objective," and:
81 DE MESTRAL & GRUCHALLA-WESIERSKI, supra note 22, at 45. 82 Both GATT Articles XX and XXI employ the operative phrase "nothing in this Agreement," thereby suggesting the general (broad) application of the exceptions stated therein.This is clearly discernible in the balance of obligations created between import restrictions (exporters' concerns) . . . and export restrictions (importers' concerns) . . . . Trade measures which would restrict the quantity of allowable imports [i.e. quantitative import restrictions] are subject to a flat prohibition under GATT Article XI . . . .
[T]his principle . . . has . . . been supplemented by the unstated obligation to enter into periodic negotiations for the reduction and capping of non-quantitative restrictions, which take the form of tariff bindings.
86
As we have seen, Article XI's application to export controls is littered with further exceptions instead, and Article II's application to export duties is uncertain.
These structural and contextual considerations of the GATT-WTO system explain the thinness of the GATT-WTO regime on export restrictions. Further guidance may occasionally be found in the jurisprudence of the GATT and WTO panels, and that of the WTO Appellate Body but observers have rightly commented that further disciplines should ideally be negotiation-based not litigation-based. This, however, does not detract from the importance of the litigation brought by the US, EU, and others against China. The China-Raw Materials case demonstrates the key role that Article XX arguments will likely play going forward, as opposed to the "old Article XXI" argument.
II. Production Relocation Effects, the Raw Materials Dispute, and the Growing
Importance of GATT Article XX
A. The Raw Materials Case: GATT Article XX Comes of Age
The current US and EU complaint against China appears altogether different, and symptomatic of a game change. For one, it is the first major litigation occurring in the current era of global trade regulation. Instead of the high politics of the past, global contestation over resources and industrial rivalry take center-stage. This is not to say that the raw materials dispute and the latest dispute over rare earths in particular do not have national security and-in the latter case-military dimensions; merely, that it is remarkable that the legal issue has not been framed thus.
Another aspect today is the prominence of considerations of fairness, namely, that export restrictions make inputs of local raw materials cheaper for domestic producers and more expensive for their international competitors-i.e. production relocation effects are implicated. Recall that complaints against export controls may export duties should be addressed as well, see Latina, Piermartini, & Ruta, supra note 19, at 5-9.
86 Desta, supra note 18, at 532.
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take other forms-e.g. MFN or Article XI complaints. Export barriers may themselves be justified on a range of different grounds, from the highly political (justification typified by the invocation of Article XXI) to the more "routine" (e.g. justifications under GATT Article XX).
The China-Raw Materials case puts the spotlight on Article XX. The complaint in the raw materials litigation concerned measures implemented by the Chinese government that, according to countries like the US, EU, and Mexico, impede the exportation of various raw materials. 87 The effect of these measures, according to the complainants, is that exports of bauxite, coke, fluorspar, magnesium, manganese, silicon carbide, silicon metal, yellow phosphorus, and zinc are severely restricted.
88
These measures are of particular significance to the US and EU as they are instrumental to the production of steel, aluminum, industrial products, and a number of chemicals. 89 Citing the production relocation effects of China's restrictions, the US and EU fear that the inability to obtain sufficient supplies of these materials will severely affect the capability of their domestic producers to compete on the global market.
The legal arguments revolved around GATT Articles XI (i.e. a prohibition on the restriction of exports) and XX (i.e. that these are measures taken to protect natural resources and health).
90 The background however, is one that demonstrates the new Conflict over coke production is a good illustration of the struggle over raw materials. Coke is critical to steel production. It is used as a fuel in the process of making steel from iron ore, making it an essential raw material. As such it has, in the past, already caused tensions between China and the EU. 92 The process of coke production however, is extremely environmentally unfriendly because it releases polluting agents (inter alia sulfur dioxide, which causes acid rain, and benzopyrene, which is one of the worst carcinogenic chemicals). It is also extremely wasteful. Typically, two metric tons of coal are needed to produce one metric ton of coke. All this has led to environmental pressures in the developed world to reduce coke production facilities.
93
In spite of this reduction in coke production, some of the world's largest steel producing companies still reside in the EU and the US. The biggest steel producer in the world is the European headquartered ArcelorMittal, other major European producers are ThyssenKrupp and Riva; the biggest steel producing companies in the US are US Steel and Nucor.
94 As a result, there is an increasing dependence by the EU and the US on imports of coke and similar raw materials from countries that suffer from less stringent environmental pressures-namely, China. 95 Predictably, this has led to concerns and conflicts with China concerning the export of coke and other raw materials. The last major dispute concerning Chinese export restrictions on raw materials dates back to 2004 when China, having studied the effects of pollution, announced that it would reduce its export quota for coke by twenty-six percent. 
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97
This was at a time when China's WTO litigation behavior weighed on the side of settlement, a picture that has since changed.
98
C. Return of the Coke Dispute and China's Industrial Appetite for Raw Materials
The current dispute is in many ways very similar to the coke dispute, and could perhaps even be considered to be a continuation of that dispute. Again, measures that restrict exports are involved, and again, the Chinese government has cited environmental concerns. Ever since the settlement that was reached in 2004, the Chinese government has continued to restrict the export of various raw materials through a range of measures. Over the course of that same period, China continued to develop rapidly and its appetite for raw materials grew with equal measure. In 2008, China consumed more coal than the US, the EU, and Japan combined.
99 This situation of ever-increasing demand from the developing world combined with sustained demand from the developed world has led to a steady increase in prices of raw materials over the past decade.
100
The Chinese export restricting measures, according to the complainants in the Raw Materials case, only served to exacerbate the effects of the scarcity of these commodities. This led the EU and the US to accuse China of manipulating global prices, thereby distorting global competition-i.e. of causing production relocation effects.
101
The EU and the US requested consultations at the WTO 
103
In their complaints, the EU and US (together with Mexico) contend that the export restricting measures are a calculated effort by the Chinese government to control prices for raw materials. The disputed export restrictions, according to the complainants, significantly reduce international supplies thereby driving up global prices. As China is the largest producer for most of these materials its domestic prices, due to oversupply, will remain significantly lower.
104 This situation will give Chinese producers the advantage of lower precursor prices while allowing them to provide lower-priced secondary products like steel and aluminum. Chinese producers are therefore gaining an unfair advantage over their EU, US, and other counterparts. The EU says that the Chinese measures in question could affect an estimated 4% of European industrial production.
105
According to the EU and US, China's wide variety of export restricting measures have led to violations of its obligations under WTO provisions and China's Accession Protocol.
106 Complainants have two main grievances with regard to the disputed measures: firstly that they result in export restrictions or other impediments to exports; secondly that they are equal to export duties. With regard to the export restricting measures, complainants cite that China has implemented quantitative restrictions, such as quotas, for the export of bauxite, coke, fluorspar, silicon carbide and zinc.
108 Such restrictions directly violate China's obligations according to Article XI:1 of the GATT, which specifically prohibits the use of quotas as a means of restricting trade. The measures also violate China's Accession Protocol obligations, a set of additional or "WTO-plus" obligations which China signed up to in return for its admission into the WTO.
109
Complainants also cite several measures that amount to export duty rates, "temporary" export duty rates, and/or "special" export duty rates of various magnitudes on the export of: bauxite, coke, fluorspar, magnesium, manganese, silicon metal, yellow phosphorus, and zinc. These duties were imposed in spite of the fact that they are either not listed in Annex 6 of China's Accession Protocol, 110 or, in case of materials that are listed in Annex 6 of the Accession Protocol, at rates that exceed the designated maximum rates. 111 The complainants add to this the fact that in addition to these export duties, China implemented a bidding system for the export of bauxite, fluorspar, and silicon carbide. As a result, enterprises wishing to export these materials are required to pay a bidding charge. 112 The complainants contend that these measures result in a direct violation of further obligations under the Accession Protocol.
113
Complainants also found that China imposed "other measures" that resulted in restraints on the exportation of these materials. Such restrictions were: applied in a non-uniform manner, not impartial and reasonable, and imposed excessive fees and formalities on exportation. The complainants also argued that China neglected to publish certain measures pertaining to requirements, restrictions or prohibitions on exports. The first of these "other measures" concerns the aforementioned export quotas imposed on bauxite, coke, fluorspar, silicon carbide, and zinc. In connection with the administration of the quotas for these materials, China imposes restrictions on the right of Chinese enterprises as well as foreign enterprises and individuals to export.
115
E. Other Chinese Measures: Complaints About China's Export Regime
Complainants further cite measures concerning the allocation of export quotas on bauxite, fluorspar, and silicon carbide. As previously mentioned, these quotas are allocated through a bidding system. The requirements and procedures for this bidding system are controlled by the government and are administered through ministries and other organizations under the State Council as well as chambers of commerce and industry associations, in a manner that restricts exports and is not uniform, impartial and reasonable.
116 In connection with the administration of this bidding system, China also requires foreign-invested enterprises to satisfy certain criteria in order to export these materials that Chinese enterprises need not satisfy.
117
With regard to the export of bauxite, coke, fluorspar, manganese, silicon carbide, and zinc, complainants note that these materials are subject to a system of nonautomatic licensing. Aside from manganese, this system of non-automatic licensing is imposed as an additional restraint on all these materials in connection with the aforementioned export quotas.
118
Complainants argued that China imposed a quantitative restriction on exports by requiring that the prices of the materials concerned meet or exceed a set minimum price. The price requirements were, according to the complainants, not uniform, impartial or reasonable and were administered through ministries and other organizations under the State Council as well as chambers of commerce and industry associations in a manner that restricted exports.
119
All these measures are further complicated by the fact that China, contrary to the transparency requirements under Article X, has neglected to publish many of them, thus further hindering exports. Complainants cite that China did not publish any measures in relation to the price requirements for exports nor with regard to the amount for the export quota for zinc or any other conditions or procedures or criteria for applying entities that are needed to qualify for the exportation of zinc. 
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Finally, complainants claim that China also imposes excessive fees and formalities in relation to the exportation of these materials.
121
These measures, according to complainants, are in violation of Article VIII:1 and VIII:4, Article X:1 and X:3(a) and Article XI:1 of the GATT, and paragraphs 2(A)2, 5.1, 5.2 and 8.2 of Part I of the Accession Protocol, which incorporates commitments in paragraphs 83, 84, 162, and 165 of the Working Party Report.
122
F. China's Defense, and the Panel and Appellate Rulings
China rejected the allegations, and maintained that it is fully within its rights to implement the disputed measures. It emphasized that the measures were justified as part of environmental protection and energy conservation measures approved under the 11 th five-year economic plan (2006) (2007) (2008) (2009) (2010) (2011) .
China also cited the exceptions under Article XI:2(a), to prevent shortages of the materials concerned; Article XX(b), with regard to environmental concerns; and Article XX(g) GATT, with regard to concerns over the conservation of exhaustible natural resources as justifications for these measures.
123
As we have seen, China failed to convince the panel regarding the application of the "critical shortages" exception under Article XI:2.
124 Its Article XX defense also failed in one of the most controversial GATT panel rulings to date-namely that the defense, although "general" in nature, cannot apply to the obligations China undertook in Paragraph 11.3 of its Accession Protocol. 
127
China appealed both the panel ruling on its Article XI defense, and the ruling on its inability to use the Article XX defense for its WTO-plus obligations. The Appellate Body has now confirmed the 2011 panel ruling on both those counts. In relation to China's argument that Article XX applies to justify measures which would otherwise violate Paragraph 11.3 Accession Protocol obligations, the Appellate Body ruled that "had there been a common intention to provide access to Article XX of the GATT 1994 in this respect, language to that effect would have been included in paragraph 11.3 or elsewhere in China's accession protocol."
128
A recent, seemingly conflicting, ruling was distinguished, in which China's specific Accession Protocol obligation in that case (paragraph 5.1) had instead expressly incorporated the GATT provisions, thereby ensuring that Article XX applied to justify exceptions to that Accession Protocol obligation 129 :
In China -Publications and Audiovisual Products, in the context of assessing a claim brought under Paragraph 5.1 of China's Accession Protocol, the Appellate Body found that China could invoke Article XX(a) of the GATT 1994 to justify provisions found to be inconsistent with China's trading rights commitments under its Accession Protocol and Accession Working Party Report. In reaching this finding, the Appellate Body relied on the language contained in the introductory clause of Paragraph 5.1, which states "[w]ithout prejudice to China's right to regulate trade in a manner consistent with the WTO Agreement." As noted by the Panel, such language is not found in Paragraph 11.3 of China's Accession Protocol. We therefore do not agree with China to the extent that it suggests that the Appellate Body's findings in China-Publications and Audiovisual Products indicate that China may have recourse to Article XX of the GATT 1994 to justify export duties that are inconsistent with Paragraph 11.3.
G. "The Dog That Did Not Bark": Article XX's Growing Importance
GATT Article XX may not apply to China's Accession Protocol obligations, but its importance to the field of export restriction disciplines is hardly diminished by the Raw Materials case. 127 The panel did go on to assume, in arguendo, that even if Art. XX applied to the benefit of China, it would not have been of any avail to China where China failed to meet the requirements of Art. XX.
128 Appellate Body Report, China-Raw Materials, supra note 65, ¶ 293. 129 Id. ¶ 304.
Since the primary discipline against export restrictions lies in GATT Article XI's quota prohibition, subject to the exceptions stated therein, had China succeeded in showing a critical supply shortage or pleaded national security concerns under Article XXI, things might have turned out differently.
The real game changer, when compared to the Cold War GATT disputes on export restrictions, is that China did not raise the national security defense. In the Silver Blaze, the famous fictional detective Sherlock Holmes demonstrates his acute powers of observation thus 130 :
"Is there any point to which you would wish to draw my attention?" "To the curious incident of the dog in the night-time." "The dog did nothing in the night-time." "That was the curious incident," remarked Sherlock Holmes.
During the Cold War, the United States consistently invoked national security in support of export sanctions. It did so in relation to Czechoslovakia in 1949, Poland and the USSR in 1982, the Nicaraguan trade embargo in 1985, and also in relation to Cuba under the Helms-Burton Act in 1996. China has not done so and it is perhaps not difficult to understand why. It would not have been convincing to do so and worse, the headlines would have screamed:
"NATIONAL SECURITY! CHINESE TRADE SANCTIONS AGAINST THE UNITED STATES AND EUROPE!"
Yet, if winning is what counts, the plausibility of such an argument and the issue of reputational costs would have mattered less. Because the United States has tried in the past to ensure that a WTO ruling on a nation's right to invoke the national security argument never happened-say, when Europe challenged HelmsBurton-had China played the national security card and lost the case, the United States too would have "lost" something equally, if not more, valuable-namely, the right to subjective interpretation of the national security defense.
Whatever its reasons, China's avoidance of such a high-stakes legal strategy serves to refocus our attention on what a genuinely effective regime for the regulation of export restrictions should look like in the present age of globalized production. Putting aside the failure to show a critical shortage of supplies under Article XI, the Raw Materials case should at least refocus the attention of business and policymakers on the exceptions under GATT Article XX; for once the Article XXI argument Stanford Journal of Law, Business & Finance Vol 18:1 drops out of the picture, a Respondent in a WTO suit will have to fall back on Article XX (and the exceptions under Article XI).
H. Other Lessons From the Raw Materials Ruling
Recall that regulation of export duties is somewhere between uncertain and plain non-existent under GATT-WTO rules. One important reason for China's loss was that it undertook further-i.e. so-called "WTO-plus"-obligations in relation to the elimination and limitation of export duties upon joining the WTO in 2011. A similar suit would therefore be ineffective against other GATT members, generally.
131
Without additional rules, the WTO is less effective at regulating export restrictions.
III. Systemic, Regulatory, and Regime Frictions
A major cause of trade disputes during the Cold War was the existence of socalled "systemic" frictions due to the existence of different trade policy models; in other words, friction between the American, European, and Japanese models of capitalism.
132 Is there an "American," "European," or "Mexican" view on export controls, as opposed to a "Chinese" view? Are there regional differences or approaches towards the regulation of export restrictions? Some have suggested that the Raw Materials dispute is partly the result of a flawed, industrialized nation perspective of the economic role of developing nations-i.e. a view that China should export more raw materials and import more finished industrial goods from abroad. To that extent, developing nations which are now seeking to play a larger industrial role-not least the "BRIC" economies (Brazil, Russia, India, and China)-reflect a shift away from these "old" economic stereotypes. 133 While it is too early to tell, such changing roles could inform the shape of future global regulation. At present, what we have before us is just the enlarged appetite of such nations, with China at the forefront, for the industrial raw inputs that fuel export production and export-led growth, and the sort of litigation which has emerged from that new reality. In order to avoid excessive speculation about the future shape of global law and policy, the following discussion will focus on established regional solutions, addressing regional and (in the case of NAFTA) developmental differences through the prism provided by existing regional trade arrangements. Such regional treaty "solu- 
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tions" have sought to grapple with the export restrictions issue in ways that sometimes reflect, but at other times depart from, the GATT model of regulation.
A. The NAFTA Regime
NAFTA Article 2102 stipulates an equivalent rule to that under GATT Article XXI(b). Both treaty provisions preclude a treaty violation where the Party/Member takes an action which it considers necessary to its national security interests if such action relates to arms trafficking, or is taken in times of war or other international emergency. One difference is that under NAFTA, Article 2102(b)(iii) stipulates a further category of exclusion; namely that nothing shall also prevent "any Party from taking any actions that it considers necessary for the protection of its essential security interests . . . relating to the implementation of national policies or international agreements respecting the non-proliferation of nuclear weapons or other nuclear explosive devices[.]"
134
To that extent, the national security exception is just as broad, with NAFTA Article 2102 being, arguably, slightly broader.
Once we put aside such cases involving the invocation of national security, NAFTA's "non-security" exceptions for export controls are more narrowly tailored than the exceptions existing under Arts. XI and XX of the GATT.
Interestingly, NAFTA Article 315 states that a restriction justified under GATT Article XI:2(a) (restrictions imposed to prevent or relieve critical shortages of foodstuffs or other essential products), Article XX(g) (restrictions relating to the conservation of exhaustible natural resources), XX(i) (restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry), and XX(j) (measures essential to the acquisition or distribution of products in general or local short supply) would be justified under NAFTA "only if" further conditions are met. Namely, that the exporting NAFTA party maintains the same proportion of exports to total supply as it had in the past 36 months, 135 "non-price discrimination," and "non-disruption" rules. Of these, non-price discrimination is what remains in today's US FTAs. The current US non-price discrimination rule is less rigorous as it does not govern (at least some of) the exceptional measures taken under GATT Articles XI and XX. In the case of the, multi-party, US-DR-CAFTA 139 :
[N]o Party may adopt or maintain any duty, tax, or other charge on the export of any good to the territory of another Party, unless such duty, tax, or charge is adopted or maintained on any such good: This rule is subject to exceptions listed in an annex.
140
NAFTA Article 605 also extends the terms of Article 315 mutatis mutandis to the export by one NAFTA party to the other parties of an energy or basic petrochemical good.
141
NAFTA negotiations showed however how Mexico refused "to accept the FTA provision on proportional access" (i.e. a rule that reductions in supplies will be shared evenly between Mexican and American/Canadian consumers), 142 140 See CAFTA, supra note 139, art. 3.11(annex) (allowing Costa Rica to maintain existing export duties on bananas, coffee and meat. These are clearly negotiated exceptions which are reflective more of the nature of the negotiations themselves than issues of principle).
141 NAFTA, supra note 135, art. 
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This means that Mexico, the US, and Canada are commonly bound only by NAFTA's provisions on exports taxes which subject such taxes to MFN and national treatment, 144 some additional disciplines on energy export restrictions which are sought to be justified on national security grounds, 145 and NAFTA Article 309 (which incorporates GATT Article XI's general prohibition of import or export quantitative restrictions and the exceptions thereto). In sum, NAFTA imposes tighter controls on export restrictions than does the GATT, but at the same time exempts Mexico from most of these obligations. While there have been attempts to explain this simply as an outcome of the specific negotiations, 146 it is clearly also a matter which involves Mexico's needs, and views, as a developing country. In relation to the protracted discussion over the attempt to impose disciplines on Mexican energy export restrictions, Mexican negotiators cited Mexico's history, constitution, and sovereignty-i.e. the well-known international law doctrine of permanent sovereignty over natural resources.
147 As Mexico's NAFTA Chief Negotiator explained it at the time: "[T]he energy sector had become part of a nationalistic myth. In its fight for independence from foreign domination . . . the expropriation of oil companies in the 1930s had become a landmark that was celebrated politically as a great achievement."
148
If Mexico enjoys looser disciplines under NAFTA, precisely because-like China-it views itself as developing country, and NAFTA acknowledges that the US and Canada cannot simply view Mexico as a source of cheap raw materials and inputs for US and Canadian higher value-added production and manufacturing requirements, why should the US and Mexico now consider China's situation to be any different from Mexico's situation during the NAFTA negotiations?
If the GATT regime truly imposes NAFTA-style disciplines on China, why would the US and Canada have negotiated those additional Canada-US FTA and NAFTA disciplines between themselves, and why would Mexico (which is bound by the GATT) have sought to exempt itself from these additional disciplines under NAFTA?
B. The EU Regime
While economic integration can take several forms, such as a free trade agreement or a customs union, where these represent varying degrees of integration, Stanford Journal of Law, Business & Finance Vol 18:1 the EU has chosen the deepest level of integration by choosing to become an economic union. One of the key building blocks for this union is the customs union. In contrast, NAFTA is a free-trade area where each country retains its own tariffs against nonmembers. A customs union, such as in the EU, involves far more. Member States must equalize their tariffs with nonmember countries. 149 All this is done for the purpose of establishing a full Single Market. For this reason, the EU might be expected to present a far more developed system than either the NAFTA or GATT-WTO system. Whatever the truth of this, it is certainly more complex, by virtue of being a "courtdriven" process. Like NAFTA, the EU regime also stipulates a regulation that closely resembles GATT Article XXI(b). TFEU Articles 346-348 provide the Member States with the ability to take action in instances where they feel that national security interests compel them to do so. Article 346 provides that a Member State may take such measures with regards to arms, munitions, and war materials. This, however, is where all similarities with NAFTA end. From here, the provision goes on to provide an important nuance to this general rule, which states that "taking such measures shall not adversely affect the conditions of competition in the internal market regarding products which are not intended for specifically military purposes."
150
In addition, TFEU Article 348 provides that should measures be taken that have the "effect of distorting the conditions of competition in the internal market, the Commission shall, together with the State concerned, examine how these measures can be adjusted to the rules laid down in the Treaties."
151 There is thus a strong emphasis on the protection of the Single Market principle within these provisions. As opposed to NAFTA, Member States are left with very little room to utilize the exception in this article beyond the situation of a national emergency.
152
As for the non-security exceptions in the EU, these too are very narrowly tailored. The EU adopts a two-pronged approach to the issue of trade liberalization and the creation of the centerpiece of the EU-the Single Market. First, TFEU Articles 28 and 29 establish the free movement of goods, and TFEU Articles 30-32 establish the Customs Union through inter alia the elimination of customs duties and charges on imports and exports between Member States. Second, TFEU Articles 34-37 serve to prohibit quantitative restrictions between Member States so as to prevent them from engaging in strategies that would affect the free movement of goods. 
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The prohibition of duties on imports and exports as formulated in TFEU Article 30 is strictly construed. With regard to the interpretation of the term "goods," and the width of the prohibition, the European Court of Justice (hereafter, "Court" or "ECJ") has stated that the prohibition applies to "all customs duties that have a disruptive effect on all intra-community trade in goods."
153 The extent to which this "disruptive effect" on all intra-Community "trade in goods" is to be interpreted is explained in Commission v. Italy C-7/68, where Italy decided to levy a tax on the export of artistic, historical and archaeological articles. 154 The purpose of this tax, according to Italy, was to ensure the safety and protection of the artistic, historical and archaeological goods present within its territory. Italy thought it could levy such a tax as it deemed such goods to fall outside of the definition of "all goods," thus allowing them to be treated differently. This definition, in the opinion of Italy, clearly referred only to consumer goods or goods of general use, which these goods clearly were not. The Court ruled that Italy was wrong on both counts. Concerning the interpretation of the term "all goods," the Court made it clear that only exceptions expressly provided for by the Treaty would fall outside the term "all goods." As no such exception had been made for artistic, historical and archaeological goods they fell within the definition of "all goods," With regard to Italy's export tax, the Court noted that the Treaty clearly prohibits customs duties and charges of equivalent effect on dealings between Member States. The fact that this provision makes no distinction concerning the nature or purpose of such a levy means that further analysis of the levy and its purpose is not necessary. Instead, it is presumed to hinder trade between Member States and is thus prohibited. 155 To ensure the effect of the prohibition on duties, the application of TFEU Articles 34-37 is also considered absolutely essential to the realization of the Single Market. By providing a broad interpretation of discriminatory treatment and the concept of what constitutes a quantitative restriction, it is extremely difficult for any Member State to find a way of exempting itself. The manner in which both TFEU Articles 34 and 35 are formulated provide, seemingly, symmetrical protection against any violations of the treaty.
Looking at the manner in which these provisions have previously been applied, the Court has always been equally strict regarding both discriminatory import and discriminatory export restrictions. Where there is any hint of discriminatory treatment, the ECJ is likely to dismiss the measure as a violation regardless of whether it is an import or export measure. Taking Commission v. Italy as an example, 156 in Stanford Journal of Law, Business & Finance Vol 18:1 which the Italian authorities applied a particularly cumbersome data registration regime for imports, the ECJ was swift to dismiss the measure as a violation (i.e. of TFEU Article 34). We see the same approach in the export restrictions case of Bouhelier, 157 in which a French rule which imposed quality checks on watches for export but not on those destined for the French domestic market, was found to be in violation of TFEU Article 34. There appears, however, to be a difference in the way these provisions are applied to import and export measures where an export measure happens to be nondiscriminatory. Discrimination is not required to find a violation of Article 34 by an import measure, but appears to be a requirement for an export measure to be considered in violation of Article 35. In cases where import measures are at issue, the ECJ tends to scrutinize the measure in question strictly under TFEU Article 34. Thus, under the ECJ ruling in Cassis de Dijon;
158 a non-discriminatory import measure could still be construed to be a quantitative restriction and thereby ruled to be in conflict with the principle of TFEU Article 34. 159 This does not, however, appear to apply to the case of export measures. Under TFEU Article 35-i.e. the rule applying to quantitative export restrictions-the ECJ had previously determined that this provision would only apply in cases of clear discrimination. 160 Thus, should an exporter be confronted with a non-discriminatory measure that concerns, e.g., health and safety standards for products in that particular Member State the exporter will not be able to claim a violation of TFEU Article 35. The reasoning behind this difference seems to lie in the idea that whereas an importer would suffer a "dual burden" through the application of nondiscriminatory measures-i.e. the importer would have to satisfy the requirements both of its home state and those of the state from which it is importing the goodssuch would not be the case for an exporter.
161
How different the EU regime is from the NAFTA regime is a matter of appreciation. The EU prohibits export duties as much as it prohibits import duties. In the case of export quotas, however, the ECJ seems to require discrimination before it may be willing to adopt a strict approach towards measures being equivalent to export quotas. Any difference, we believe, may however be more apparent than real. NAFTA appears to address this through a "non-price discrimination" rule. There may also simply be a greater readiness today, compared to the period of the mid-
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1970s, to allow national social policies within the EU that might otherwise be considered to be the equivalent of export quotas.
162
Any latitude in the EU regime may turn out on closer inspection to be fundamentally no different in nature-even if the details differ-from exceptions provided by the GATT-WTO's Article XX, 163 for example, and their NAFTA analogue.
164
C. Developed-Developing Country Frictions?
Regulatory friction, stemming from the adoption of different economic models or developmental differences, may yet have some role to play in understanding the present dispute between the U.S., the EU and China. European integration, more so than in the case of North American regionalism, has resulted in a distinct conceptual framework, based on the philosophy of a customs union and the doctrine of the free movement of goods, which lends some support to the view that what is going on is also a case of regulatory, or regime friction.
Within itself, NAFTA also presents support for the systemic/regulatory friction argument. Within NAFTA, the parties acknowledge Mexico's views and concerns as a developing nation and have not been unequivocal in championing tighter export controls in the face of Mexican resistance.
Both the US and the EU have advanced arguments of a regulatory nature such as the need to combat distortions in competition and higher prices through export restrictions. This suggests the role played by divergences over trade policy or principle. However, what may also be involved is a situation where there is a simple (or simpler) disconnect; namely, between viewing China as a source of cheap raw materials, and China's view of itself as a global exporter of manufactured products. This is not to say that, on top of that simple disconnect, that there are not further differences over policy or principle. The US and EU may have viewed China's economic role along stereotypical lines, but they were also concerned about the unfairness that would result from a hidden subsidy being granted to Chinese manufacturers through giving them access to cheaper raw inputs. At the same time, the example of Mexico's exceptional treatment under NAFTA suggests that at times or at least in the context of treaty negotiations, acceding to the developmental needs or historical legacy of a developing nation (particularly its historical relationship with a more developed treaty partner) may be more important than issues of pure principle.
Accordingly, it may not be systemic or regulatory friction per se but, rather, a brewing Trans-Pacific and Sino-European trade tension based on economic competition, and tensions between the resource demands of developed manufacturing economies and China's own internal resource demands, which lie at the heart of the issue. Simply put, China is (at least perceived to be) a larger threat than Mexico ever was.
Whatever the causes, there is a need to settle the common rules between economies in Europe and North America, which have already adopted tighter treaty rules on export barriers and others, such as China. This is what makes China Raw Materials noteworthy. Recalling litigation between Canada and the United States concerning Canadian restrictions on herring and salmon exports before both nations entered into mutual treaty rules, 165 the Raw Materials litigation is the first time export barriers have been tested in China's relationship with the EU and the US. If we were to adopt the "logic" of the US-Canada relationship as it evolved over time, such friction led eventually to the need for consensual treaty rules; rules which the US and Canada were eventually unable to compel Mexico to adopt during the NAFTA negotiations. In contrast, the European experience would be much harder to replicate on a global level; there, as we saw in the cases involving Italy, it was the ECJ-and the deep regional integration of the European Customs Unions which made such powerful institutional innovations as the ECJ possible-which could step in and compel a solution where similar issues have arisen.
IV. From the GATT to the WTO Era: Greater Certainty Through Judge-Made Law
A. From Helms-Burton to China Raw Materials
The principal post-GATT dispute prior to the Raw Materials case had been the Helms-Burton case. Helms-Burton, although occurring after the end of the Cold War, clearly belonged to a previous era. After all, Cuban sanctions epitomized the Cold War and it was for that reason that A panel (and an appellate body panel if an appeal occurred) would need to consider judiciously and with great care competing policy objectives of the national
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166
The China Raw Materials case is different, in our view. Here, a post-WTO accession China did not frame its case on the basis of a need to protect "essential security interests." Instead, the dispute revolved around GATT Arts. XI and XX, supplemented by China's additional "WTO-plus" accession obligations in relation to export tariffs.
To appreciate what we see as a shift in regulatory focus which we think this case represents, recall that GATT Article XX had-incredibly-been dismissed by legal commentators as being largely irrelevant to the debate over export restrictions during the GATT era.
167 In contrast, in the recent China Raw Materials case, China's Ministry of Commerce (MOFCOM) had publicly cited "a state policy to protect the environment and preserve natural resources" as lawful justification for export taxes and quotas on a range of raw materials.
168
Both Articles XX and XXI require a panel (or Appellate Body panel) to balance the competing policy considerations of allowing certain well-grounded, and even pragmatic, exceptions to GATT-WTO disciplines while seeking to prevent their abuse. Yet, clearly, attempts to prevent abuse of Article XXI-type action during the Cold War era have not been successful. This is partly due to an additional factor. A large institutional change which has occurred since is that the WTO's compulsory dispute settlement system, unlike the GATT era panels, now prevents a party from blocking the establishment of a panel, blocking the adoption of a panel report, or blocking the authorization of trade retaliation. As we have seen, that was why the US needed to reach a settlement with the EU in the Helms-Burton dispute where it otherwise would have risked a ruling which might foreclose future resort to an Article XXI argument in the manner which it has been accustomed to.
Fall 2012 You Don't Miss Your Water 111
This line of cases started with the Canadian-Salmon case, where the GATT panel there ruled that because Canada had restricted purchases of unprocessed fish by foreign processors and consumers but not purchases by domestic processors and consumers, the restrictive measure failed to show that it was primarily aimed at conservation.
174 In Tuna-Dolphin I, the GATT panel applied Canadian-Salmon. 175 Noting that in that previous ruling, the requirement that conservation measures should be taken "in conjunction with restrictions on domestic production or consumption" if it was also "primarily aimed at rendering effective these restrictions," 176 it construed the "primarily aimed at" test to preclude cases where the limitation on trade is based on "unpredictable conditions," thereby in turn imposing a procedural due process requirement of clear, prospective, and constant rules. The US restrictive measure violated this standard because it allowed imports of Mexican tuna conditioned upon a dolphin-taking rate which did not exceed the annual taking rate by US fishermen during the same period. However, since the US taking rate changed, Mexico could not be assured of the conformity of its conservation policies with US legal requirements.
177
In Tuna Dolphin II, the panel there also ruled that the "primarily aimed" test had not been satisfied because US measures were not primarily aimed at conservation but were measures "taken so as to force other countries to change their policies."
178
As we have seen, Article XX(g) requires that an export restrictive measure must also be made effective in conjunction with restrictions on domestic production or consumption in order to enjoy the exemption which Article XX(g) affords.
179 In
China Raw Materials, the panel had ruled-in relation to China's quota restrictionsthat "restrictions on domestic production or consumption must not only be applied jointly with the challenged export restrictions but, in addition, the purpose of those export restrictions must be to ensure the effectiveness of those domestic restrictions." 180 On appeal, China challenged this second requirement-i.e. that the purpose of those export restrictions must be to ensure the effectiveness of those do- 
181
In other words, export restrictions sought to be justified under Article XX(g) must be even-handed, these measures must be made effective in conjunction with domestic measures (i.e. those which would affect domestic purchasers and producers as well, and not just foreign purchasers and producers) but need not ensure that the domestic measures are effective.
Crucially, as the Shrimp-Turtle case also showed, the chapeau of Article XX requires that the measure is not in any event applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or amount to a disguised restriction on international trade.
182
C. Relationship between the Critical Shortages and Conservation Clauses
Another important clarification in the China Raw Materials appeal ruling concerns the relationship between Article XI.2 (the critical shortages clause) and the conservation clause in Article XX(g). According to China, the panel had precluded the concurrent application of the two provisions. China's defense hinged on the relationship between these two provisions insofar as it did not consider that the critical shortages clause allowed only temporary measures where such measures are also justified-i.e. over the longer-term-under Article XX(g).
In its ruling, the Appellate Body has now clarified that the critical shortages clause is an exception to the primary obligation not to impose quotas. Thus questions concerning the scope of the critical shortages clause are really questions concerning the scope of the Article XI prohibition against quotas. Insofar as Article XI:2 presents an exception to the general prohibition of quotas in Article XI itself , "where the requirements of Article XI:2(a) are met, there would be no scope for the application of Article XX, because no obligation exists."
183
Likewise, we might add-where Article XX(g) is successfully pleaded, there would simply be no need to resort to Article XI.2.
But as the Appellate Body noted, nothing also prevents the two provisions from operating concurrently but within their respective spheres of application-a critical shortage may still coincide with a conservation measure, and it should not be thought that the panel said otherwise. In addition to having a fairly well developed body of jurisprudence for the regulation of export restrictions, the range of current-day policy imperatives may yet include a need to consider (1) "tariffication" of export controls under GATT Article II (as with the imposition of bindings on Chinese export duties), (2) how the WTO should regulate such future phenomena as reverse dumping (i.e. selling above normal value), (3) the production relocation and other trade effects of restrictions either by (a) viewing such restrictions as implicit subsidies or (b) by having NAFTA's nonprice discrimination discipline (discussed above), as well as a need to (4) assess the case for export restrictions based on balance-of-payments difficulties. The EU has also gone further and (5) proposed a ban on export duties altogether, with limited exceptions for developing countries.
185
B. Is There Such a Thing as Reverse Dumping?
Amongst these, reverse dumping is an untested idea, while treating export restrictions as a form of unlawful subsidy could yet present novel conceptual issues. There is however already some guidance on the matter in the GATT jurisprudence.
The panel in Japan-Semiconductors had ruled on the relationship between Article VI and Article XI. Japan had-interestingly-argued that its export restrictions could be justified on the basis of Article VI as a measure against dumping. The panel found that although Article VI:2 stated that contracting parties could levy a duty on dumped products, it was silent on actions by exporting countries and concluded that Article VI did not provide a justification for measures restricting exports.
186
Unless a different view is adopted, treaty amendment would be required to design such a reverse dumping regime under the WTO, for which there is little prospect.
C. Tackling Export Restrictions Through Anti-Subsidy Law
A more conventional route may be through the direct application of an antisubsidy framework of analysis, confer a benefit but differed on whether this benefit could be seen as a financial contribution in the sense of Article I.1 SCM, 191 the panel decided to limit itself to the latter issue. It ruled that export restrictions could not be seen as a subsidy according to I:1 SCM as doing so would deviate too much from the principles of the agreement. Firstly, as stated in sub-paragraph (iv) of Article I:1 SCM, for a subsidy to be proven it is not sufficient that government intervention has led to a particular result. A financial contribution must be proven by reference to a distinct act of the government. A restriction on exports alone is not sufficient to satisfy this condition.
192 Secondly, while the Panel agreed that the purpose of the SCM agreement was to curtail market distortions caused by sovereign intervention, it did not agree that every intervention which might in theory distort trade would necessarily comprise a subsidy. Such an approach would effectively result in the replacement of the "financial contribution" requirement altogether with any government action that could be understood to be a trade-distorting subsidy. 193 Finally, when looking at the negotiation history of the SCM Agreement, the Panel noted that the term "financial contribution" had been specifically included to prevent the countervailing of benefits from any and all gov- 
194
The panel therefore concluded that an export restraint as defined in this dispute 195 cannot constitute a government-entrusted or government-directed provision of goods in the sense of subparagraph (iv), and thus does not constitute a financial contribution (and is not a subsidy) in the sense of Article I:1 SCM.
196
Likewise, the available jurisprudence has been similarly unresponsive in the related area of regulating state trading enterprises (STEs). 197 In the WTO panel decision Canada-Wheat case 198 the behavior of STEs governed under Article XVII was discussed. Canada had set up an STE, the Canadian Wheat Board (CWB), which held exclusive rights with regard to the export of wheat. The US claimed that due to the manner in which the CWB organized its export sales, it was acting inconsistently with Article XVII. The US pointed to the higher price being offered for high-quality wheat in the Western Canadian domestic market versus in third-country markets.
199
The panel concluded that an STE will act in accordance with conditions that are advantageous to itself. Due to the fact that an STE is not solely a commercial vehicle but also a tool for the implementation of government policies, these conditions may not always perfectly reflect market conditions. 200 Thus, offering different prices to the domestic and export market for certain goods may be justified. One of the principal tools that the framers of the GATT have relied upon is the imposition of transparency and consultation requirements. The thinking underlying transparency reflects how trade lawyers and policy-makers deal with particularly intractable problems. It is the simple maxim, "in the face of a powerful, overwhelming evil, cast daylight and evil'll go away." They call it the "Dracula Doctrine." 202 Recall, however, that the GATT's transparency requirements are also governed by the conservation (Article XX) and national security (Article XXI) clauses.
203
Thus, the transparency requirements also benefit from a shift in the regulatory framework for export restrictions from a previously ungoverned security-centric framework towards a conservation-based one-i.e. export restrictions are no longer seen in the exclusive terms of national security discourse. This is especially the case where the jurisprudence on the sheltering scope of the conservation clause continues to grow in sophistication.
There is no guarantee that global conditions will not one day change and that national security will not return as a focal concept in the area of export restrictions. We have already seen how earlier attempts were made during the GATT era to denude a mere transparency requirement under GATT Article X in connection with the imposition of export restrictions by extending the scope of the Article XXI "national security exception" to such a transparency requirement. There is no guarantee that such sentiments will not one day return but there is one additional safeguard today that was not present before: namely, the compulsory jurisdiction of WTO dispute settlement panels. The "national security approach" worked where-as with the 1985 Nicaraguan case-the mandate of the panel could be restricted at the point of its establishment, but this is no longer legally possible. Thus, a panel would have jurisdiction regardless of the views of the Respondent WTO Member and there is at least the real possibility that a panel today will not tolerate a purely subjective reading of Article XXI. Recent experience also suggests that in the most intractable situations, such as in the interpretation of the proper scope of Article XXIV, imposing a mere transparency requirement has provided room for compromise among parties with starkly divergent views.
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VI. The Prospect of Multilateral and Regional Initiatives
Because of the specter of supply shortages-be they of food, energy, raw materials or other industrial inputs-both business and policy-makers have taken note of global regulation of industrial supplies. While some have said that, from a public choice perspective, 205 the era of import barriers is over due to the self-interest of multi-nationals invested in cross-border production and supply-chain manufacturing now pushing for continued liberalization, 206 this is not necessarily true with regard to supply-side commodities trading. Sovereign intervention continues to feature prominently in this field, and industrial competition and rivalry means that sovereign intervention continues to pose challenges to trade liberalization driven by business and global production networks. As a result of China's and Asia's rising demand for energy and raw materials, industrial rivalry, and growing demand for adequate food supplies, the WTO is heading into uncharted waters. As free trade became more widely accepted, the problem has become less about how even more free trade can be achieved, and more about how the demand for commodities which free trade has helped to facilitate can be met. The old national security-based understanding of export controls and restrictions, and its accompanying discourse, must cede to the present-day realities of unprecedented economic globalization.
Business and finance will intuitively understand the critical need for emerging new disciplines and approaches, as well as the need to refocus attention from the import to the supply side. Trade lawyers will equally need to revisit their professional self-understanding of how global rules operate. In the absence of fresh treaty initiatives and new rules, litigation will likely play a significant gap-filling role in this process. This "default" scenario is not new and has for long been the way the regulatory system handles the interface between trade and other regulatory concerns. It is not a pure coincidence that the new export restrictions jurisprudence draws from the same well as environmental, conservation, and a host of other social concerns. In turn, the new disciplines that are likely to be formed around such litigation are likely to supplant the national security-based discourse of the past. This is not to suggest that litigation is a true substitute for freshly negotiated rules. As we have seen, there is already some progress on achieving consensus for new rules. Current multilateral efforts are directed at tackling the food price crisis, Stanford Journal of Law, Business & Finance Vol 18:1 and there are various suggestions and proposals circulating concerning the development of new multilateral rules for export restrictions. For example, the proposal for a "WTO Agreement on Export Taxes," 208 which is intended to fill a gap left by the uncertainty surrounding the applicability of the GATT Article II regime of tariff bindings to export trade; and to expand the application of new rules-such as the Chinese Accession Protocol's additional disciplines -even further. Another-more radical-approach mentioned earlier is a perceived need in some quarters to design new kinds of specialized anti-subsidy rules that seek to address price discrimination and any production relocation effects caused by export taxes and other restrictions on industrial raw materials.
209
At the regional level, the Obama Administration's push for a Trans-Pacific Partnership (TPP) Agreement, 210 which currently aims to be concluded by the latter part of 2013, deserves mention. It could help to address the gap, although there are no signs as yet of how it might wish to do so since no proposal has been revealed regarding export restrictions. 211 The most obvious WTO-plus rule that needs to go into the TPP would be a "non-price discrimination" clause stipulating that a party will get to use export restraints only if it does not discriminate against foreign producers. Such a "non-price discrimination" clause is in virtually every free trade treaty the United States has initiated since NAFTA, 212 so bringing it into the TPP talks should not be too difficult. Non-price discrimination should also not be a problematic issue for Japan if Japan were ultimately to join the TPP talks, Chile, the so-called "P-4" countries (i.e. Singapore, New Zealand, Chile and Brunei), and also for Australia. The Japan-Chile Economic Partnership Agreement (EPA) employs a nonprice discrimination clause in Article 16 that is similar, if not largely identical, to the prevalent US clause.
213 Chile was probably the impetus for including this clause, with Chile borrowing the clause from the US-Chile Free Trade Agreement (FTA). The P-4 agreement also adopts a non-price discrimination rule: No Party may adopt or maintain any duty, tax, or other charge on the export of any good to the territory of the other Parties, unless such duty, tax, or charge is adopted or maintained on any such good when destined for domestic consumption.
214
A nearly identical clause is also present in the US-Australia FTA.
215
Other examples might include rules that, notwithstanding justified export restrictions, seek to maintain the same proportion of supplies-based on past average figures-which international purchasers have become accustomed to.
216
214 Because the agreement is multi-party, one might have expected a clause more akin to the US-DR-CAFTA clause (requiring the same charges to be applied to exports to "all other parties"). Instead, the Trans-Pacific SEP Agreement resembles the "purely bilateral" clause used in the US-Chile FTA, US-Peru TPA, KORUS and the US-Panama FTA. It cannot be imagined that the parties intended to require non-price discrimination between Parties A and B in respect of the exports of Party A to Party B, but to allow Party A to discriminate in favor of Party C.
